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1. CALL TO ORDER
 

2. PLEDGE OF ALLEGIANCE TO THE FLAG
 

3. APPROVAL OF MINUTES
   

 3.a. October 6, 2021 Minutes
 October 2021 Minutes-UNAPPROVED.pdf
 

4. PUBLIC COMMENTS
 

5. NEW BUSINESS
   

 5.a. Case Number 2021-V-01: 4403 Tradewinds Inc. (Applicant) â€“ Requests a variance to
Section 30-311(c) of the Townâ€™s Code Ordinances (the â€œTown Codeâ€ ​), to permit
construction of a boat dock to extend into the Intracoastal Waterway at a maximum
distance of between 11.4 feet to 13.5 feet from the property line, where the Town Code
currently provides that a boat dock may be constructed or erected to extend into the
Intracoastal Waterway at a maximum distance of eight (8) feet .

 2021-V-01 STAFF REPORT 4403 W Tradewinds-FINAL.pdf
 Ex 1 Application Plans Narrative Aerials.pdf
 Exhibit 2 Public Notice, Notice Requirements and Public Comments-FINAL.pdf
 EX 3- Citizen Participation Summary.pdf
 Ex 4- Variance Requirements.pdf
 

6. OLD BUSINESS
 

7. UPDATES/BOARD MEMBER COMMENTS
 

8. ADJOURNMENT

Planning and Zoning Board
Wednesday, February 2, 2022, 6:00 PM 
Jarvis Hall 4505 N. Ocean Drive 33308

THE TOWN OF LAUDERDALE-BY-THE-SEA WILL FURNISH APPROPRIATE AUXILIARY AIDS AND SERVICES
NECESSARY TO AFFORD INDIVIDUALS AN EQUAL OPPORTUNITY TO PARTICIPATE IN MEETINGS OF THE TOWN
COMMISSION. IN ACCORDANCE WITH THE AMERICANS WITH DISABILITIES ACT AND FLORIDA STATUTE 286.26,
PERSONS WITH DISABILITIES NEEDING SPECIAL ACCOMMODATION TO PARTICIPATE IN THIS PROCEEDING
SHOULD CONTACT THE TOWN CLERK NO LATER THAN TWO (2) DAYS PRIOR TO THE MEETING AT (954) 640-4200
FOR ASSISTANCE.

IF ANY PERSON DECIDES TO APPEAL ANY DECISION MADE BY THE TOWN COMMISSION WITH RESPECT TO ANY
MATTER CONSIDERED AT SUCH MEETING OR HEARING, HE/SHE WILL NEED A RECORD OF THE PROCEEDINGS
AND FOR SUCH PURPOSES MAY NEED TO INSURE THAT A VERBATIM RECORDING OF THE PROCEEDINGS IS
MADE, WHICH RECORD INCLUDES THE TESTIMONY AND EVIDENCE UPON WHICH THE APPEAL IS TO BE BASED.

PROCEDURES FOR PUBLIC COMMENTS:
Public Comments may address issues that are not on this meeting’s agenda, but should relate to the business of the Town,
and should not contain personal attacks. If your comment requires follow up, the Town Manager will have a staff person
respond to your concerns, and will advise us of the outcome.

The Town Clerk will read off the names of those who have signed up to speak. When your name is called, please come to the
podium, state your name for the record, and indicate whether you are a Town resident. Do not state your address. You have
up to three minutes to make your comments, but there is no requirement to use the entire time. If you wish to address a
particular Commissioner or member of Town Administration, please do so by use of their title.

If you wish to approach the Commission dais to hand out a document or for some other reason, please request permission
and state your reason for doing so. All documents to be provided to the Commission should be handed to the Town Clerk for
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distribution.

These procedures have been developed to assure that the Town Commission meeting time is efficiently used, and that
meetings are conducted in a polite and respectful manner. More information on the decorum rules for Town Commission
meetings is available in Section 2-23 of the Town Code of Ordinances.
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NON APPROVED 
TOWN OF LAUDERDALE-BY-THE SEA 

PLANNING AND ZONING BOARD MEETING MINUTES 
LIVE STREAMED FROM JARVIS HALL 

Wednesday, October 6, 2021 

 
1. CALL TO ORDER 
Chair David Chanon called the Planning and Zoning (P&Z) Board meeting for the Town of 
Lauderdale-By-The-Sea (L-B-T-S) to order at approximately 6:00PM. 
 

ROLL CALL 
Planner Susan Levin called the roll and members present were Chair David Chanon, Alan 
Bluestein, Ron Piersante, Charles Wayne Dillistin, 1st Alternate Patricia Omana, and 2nd Alternate 
Karen Sylvester.  The absentee member was Vice Chair Christina Buerosse.  Also present were 
Interim Town Manager Linda Connors, Town Attorney James White, Acting Development 
Services Director Jhanelle Campbell, Planner Susan Levin and Town Consultant Megan Small.     
 
2. PLEDGE OF ALLEGIANCE TO THE FLAG 
The Pledge of Allegiance was recited. 
 
3. APPROVAL OF MINUTES 

a. Planning & Zoning (P&Z) Meeting Minutes – June 2, 2021-AMENDED         
Board Member Piersante made a motion to approve the minutes of the amended P&Z 
regular meeting of June 2, 2021.  The motion was seconded by Board Member Sylvester.  
The motion carried 5-0.  

 
b. Planning & Zoning (P&Z) Meeting Minutes – September 15, 2021 
Board Member Piersante made a motion to approve the minutes of the P&Z regular 
meeting of September 15, 2021 as presented.  The motion was seconded by Board 
Member Omana.  The motion carried 5-0.  

 
4. PUBLIC COMMENTS              
Barbara Cole, resident, clarified that what she said at the last Planning and Zoning Board Meeting 
was incorrect because she thought that the 2nd reading for 4112 El Mar Drive was going to be on 
September 28, 2021 but in actuality, it would probably be on October 12, 2021.  She urged the 
board members to send their public comments in representing themselves and not representing 
the Board in order to clarify why their vote on September 1, 2021 for grandfathering was different 
than their vote on July 7th when it was voted to let the single-family home go forward.  For the 
record, there were no other public comments at this time. 
 
5. NEW BUSINESS    

 
6. OLD BUSINESS    

a. Ordinance 2021-10  
An Ordinance of the Town of Lauderdale-By-The-Sea, Florida, amending Chapter 30 
“Unified Land Development Regulations”, Section 30-11, “Definitions” to define “Tobacco 
Paraphernalia Stores”; amending subdivisions L and M, B-1-A and B-1 District regulations, 
to change the lists of permitted and conditional uses and create supplemental regulations; 
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creating Section 30-281 to provide for amortization of existing tobacco paraphernalia 
stores in the B-1 zoning districts; providing for codification, severability, conflicts, and for 
an effective date. 

 
Town Attorney Jeffrey White read the agenda item’s title for Ordinance 2021-10 into the record.  
Acting Development Services Director Jhanelle Campbell said that she would do a recap of what 
transpired for this agenda item from the September 15, 2021 P&Z Meeting.  She started by giving 
the background stating that the proposed ordinance addressed issues raised at the April 27, 2021 
Town Commission Meeting.  The conversations stemmed from the approval of a specialty shop 
which sold tobacco paraphernalia.  The Town Commission directed Staff to review the list of 
permitted uses in the B-1 and B-1-A districts and to recommend an amendment to specifically 
eliminate smoke shops as a permitted use.  Staff reviewed the entire section of the Code to ensure 
the regulations reflected the current conditions of the Town and current preferences of the 
community.  She informed that on page 16 of the board packet and also on the screen were the 
list of proposed amendments.  As she was going through the list, she was asked if this was about 
a cigar shop and she answered it was not.  Ms. Campbell further answered that there were two 
shops in Lauderdale-By-The-Sea that currently sold tobacco paraphernalia as currently defined 
in this proposed ordinance and it also defined tobacco paraphernalia store.  This also established 
a list of uses in the B-1-A zoning district that were proposed to be eliminated and what was being 
added to this zoning district.  It clarified music store and added supplemental regulations for 
message therapist.  A requirement was added calling for a written report to the Commission by 
the Town Manager when similar uses were approved as permitted or conditional uses.  She 
explained that food and other pet supplies would be allowed but not the selling of live animals in 
stores coming into Town after the adoption of the proposed ordinance.   
 
In the B-1 zoning district, cigar stores were restored.  Tobacco paraphernalia in a cigar store could 
not exceed 5% of inventory.  Mr. Bluestein spoke about gun stores and was told that anything not 
listed as permitted were not allowed in the zoning district.  She answered Mr. Dillistin this has 
always been the rule.  She explained what else was added as well as what was eliminated for 
permitted use in this zoning district and clarified music store and regulations for message 
therapists.  She also explained what was added and eliminated as conditional use in this zoning 
district.  It added supplemental regulations for pet store as a conditional use and supplemental 
regulations for message therapist as permitted use. 
 
Acting Development Services Director Campbell further stated that tobacco paraphernalia stores, 
if this ordinance was adopted, that exist in the Town now, would have to cease operations in the 
Town within a year of adoption with the ability to seek an extension.  From the last meeting, Board 
Member Sylvester suggested moving market and party supply stores to a conditional use and Ms. 
Campbell and Mr. White explained why Staff was not in favor of that.  She then asked that in a 
specialty shop, if someone wanted to sell scarves, would that be allowed.  She was told that there 
were clothing stores.  Then when she asked about selling honey, she was told that there were 
grocery stores and fruit/produce stores.  Chair Chanon asked why Staff was proposing to 
eliminate market, party supply and sundry stores and Ms. Campbell explained that they were 
duplicative in nature to other stores already allowed and Mr. White explained further.  Board 
Member Dillistin asked why number 5 in the proposed list was being changed because it was 
previously set up in 2009.  Town Attorney White said it was not being changed as it was already 
there but added a provision for the Town Manger to put in writing a determination that was made 
to help preserve, in a historical nature, decision making for both Staff and the Town Commission.  
For clarity, lines 197-207 in the proposed ordinance were discussed.  Under paraphernalia, Mr. 
Dillistin wanted to know where Kratom type stuff came in and also can we take out 5% of tobacco 
paraphernalia inventory in a cigar store.  He was told that Kratom would not fall under 
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paraphernalia.  He further stated that he heard people did not want any type of paraphernalia sold 
and giving a percentage allowed paraphernalia in Town.  Town Attorney White said 5% was a 
starting point that could be moved up or down.  Board Member Dillistin felt that any percentage 
would be hard for the Town to control and this Board was just a recommending body.  Town 
Attorney White explained that even though he was a board member, he had the right to go in front 
of the Town Commission as a resident and state his opinion.  Also, the Board could have a 
spokesperson state on the record at a Town Commission Meeting when this was being 
considered, the board’s recommendations and reasons.  The chair called for public comments. 
 
Barbara Cole, resident, said that for years we tried to bring west of A1A up to A1A standards.  
She felt that the Town Manager or designee should consult with the Town Commission on any 
proposal regarding similar uses, prior to authorizing the use as similar to any such usage in the 
B-1-A zoning district.  As this was what happened, the Town Commission was informed after the 
fact about two smoke shops and one head shop who was coming in to the west side of A1A.  It 
was known for years what we tried to bring in, and the Commission needed to be informed before 
anything was accepted.  Item #5 on the Table for Proposed Amendments did not state informing 
the Commission prior to acceptance.  Her other problem was the extension for the head shop (not 
knowing what else to call it).  There was a Doggie Shop that was given an extension until they 
decided to go out of business to stop selling dogs.  Compared to tobacco paraphernalia stores 
that only have one year to cease business, she wanted to know if we could retroactively do this 
to the Doggie Shop.   
 
Adam Steinberg, attorney, said that he represented Grateful J’s and its owner, Jay Work, who 
was here this evening.  His landlord, Robert, was also in attendance.  First order of business was 
to thank the Town for the suspension of this ordinance at the last meeting together with their quick 
replies, because it was the start of Yom Kippur.  He started by explaining what Grateful J’s was.  
This “mom and pop” business was around since 1995.  Jay and Robert understood that some 
people did not like what he sold.  Attorney Steinberg looked up on the internet how cigars could 
be utilized as a “blunt”.  Also, some gas stations sold the same products as Grateful J’s sold plus 
other products that his client would not sell.  His client was a good man involved in local charities 
and he did not want to ruin L-B-T-S.  He was hoping to figure out a conciliatory way to have him 
continue to operate.  He opened five months ago in L-B-T-S and spent in hard costs and personal 
time six figures in money.  He was losing between $3,000 and $4,000 a month until this new 
business becomes profitable.  A one year amortization would not work as that store would not be 
profitable.  He has six other stores and never got into any trouble with any of them.  It would take 
about four years to become profitable.  He suggested grandfathering Grateful J’s in.  He did not 
know how not grandfathering would service the public because your residents would now have to 
go to a gas station to buy instead of in a nice, clean store.  Two stores in Town did not make a 
proliferation of these types of stores.  Just talk to him about concerns and they would try to work 
it out.  Give his client a chance to be a good neighbor.  The chair called for board questions. 
 
Board Member Bluestein asked if the Town was aware of what type of store Jay was opening.  
Attorney Steinberg said the Town was fully aware and there had not been any indication of 
increased crime in the area.  Also, it was safer to smoke out of a water pipe than to smoke 
cigarettes.  Board Member Sylvester asked why Grateful J’s wanted to come into L-B-T-S.  From 
his understanding, this is a lovely Town with business opportunities.  It was a great location. Board 
Member Piersante wanted to know why he located across the street from the same type of store 
which was bigger.  We were a small Town.  The only thought Mr. Piersante had was the owner 
was hoping for the tourists to arrive and the attorney said that was what an owner did.  He 
answered Mr. Piersante that Jay never had problems with his other stores and he did not sell 
anything illegal.  The Town had to let him know that he was not wanted here instead of welcoming 
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him.  Even though he was losing money to start this business, he now had to also pay him for 
representation tonight.   
 
Ken Brenner, resident, said this was a small Town.  In 2010, the Commission was trying to come 
up with an ordinance that was restrictive in its nature regarding medical marijuana and to sure up 
that this type of business would not come in.  They were trying to maintain a quality of life, integrity, 
and a vision as residents wanted to see in our Town.  There was no problem with the business 
model but they did not want this type of business in their Town.  There needed to be in place 
something that would let Staff know to bring certain types of businesses before the Town 
Commission before they would be allowed to open a store and residents could speak up about 
this.  Chair Chanon agreed with Mr. Brenner’s comments and Ms. Cole’s comments.  He asked 
Staff if the language today in the proposed ordinance plus a modification in #5 accomplished what 
Mr. Brenner referenced.   
 
Town Attorney White asked the Board to look at Staff’s memo in their packet and the historical 
footnote regarding medical marijuana.  Board Member Sylvester asked if the Town Manager or 
designee consulted with the Town Commission prior to this being brought forward.  Chair Chanon 
said that it was deemed a specialty shop which was allowed in 2009 and this type of store fell 
under that.  Now we were eliminating tobacco paraphernalia in this ordinance.  Acting 
Development Services Director Campbell answered Board Member Sylvester that the Town 
Commission was not notified in advance that this store was opening as it opened under specialty 
shop which was a permitted use.  It was reported after the fact. 
 
Board Member Dillistin said that this had nothing to do with Grateful J’s or this Board.  He felt that 
the Town messed this up and they needed to fix it.  He just wanted the Town Commission to 
understand that we needed things in place so that this would not happen again.  The residents 
did not want these types of shops in Town.  Board Member Dillistin also felt that any store should 
not carry tobacco paraphernalia.  It should be 0% and not 5% of inventory.  He cited roll paper 
being sold in gas stations.  Board Member Sylvester felt that no business owner should be in a 
position like the owner of Grateful J’s.  Town Attorney White explained again that the Town 
Commission wanted something with options that would address concerns voiced by the 
community, residents, business centers, public, etc.  He informed the Board that they could vote 
on the different components in order to make their recommendation to the Town Commission.  
Chair Chanon asked about amortization and Town Attorney White said that was part of the 
proposed ordinance that we were asked to make recommendations on.  Chair Chanon felt that 
he did not have enough facts about amortization and felt certain that they would end up in litigation 
with a business that we welcomed.  He wanted to prohibit businesses that we did not want.  We 
need to fix this as it related to Code to prohibit uses that we did not want going forward.  He did 
not feel that he could make a decision as to how this affected the two existing businesses in Town, 
one being Grateful J’s and the other Hollywood Tobacco was in L-B-T-S since 2020.  Board 
Member Sylvester reminded that the puppy store was also a business that would be affected.  
Why grandfather one, Hollywood Tobacco, and not Grateful J’s.  Board Member Omana also felt 
that you could not grandfather one business and not the other two or two businesses and not the 
third.  Board Member Bluestein also voiced that this should be consistent.   
 
Chair Chanon spoke about Grateful J’s marketing and non-conforming signage.  We need to 
enforce our signage criteria and eliminate a lot of the window stickers and other things not allowed 
per Code.  He did not support amortization and we did welcome them in.  However, a solution 
must be figured out amicably.  Enforcing signage criteria would clean up the Town.  Acting 
Development Services Director Campbell said that the wall signage was applied for and 
approved.  The window signage needed to be addressed.  However, during COVID, we relaxed 
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our enforcement of sign violations.  The Town started reviewing all of them to get everyone back 
into compliance.  Several businesses have signage that was currently not permitted and were in 
the process of being rectified.  Chair Chanon wanted to know if they could make a decision on 
what they have enough information on without making a decision on what they did not have 
enough facts about (e.g., the treatment of the two or three businesses we just talked about).  
Board Member Sylvester wanted to add somewhere on lines 202 to 206ish in the proposed 
ordinance language something like that the Town Manager to use judgment when a business 
may or may not fall within the approved items and that it may or may not fit within the intent of the 
written document to bring it forward to the Town Commission.  Chair Chanon said that this 
happened because specialty shops were allowed but we were eliminating them now.  Town 
Attorney White spoke about the specialty shop definition.  Broad definitions were a problem and 
this was about being more specific.  Board Member Dillistin said anything could have fallen under 
specialty shop.  Chair Chanon said that was what happened and that was why specialty shop was 
being eliminated.   
 
Board Member Bluestein wanted to know when someone made an application, was it just the 
name of the store or did they put down what the store did.  Acting Development Services Director 
Campbell answered that they did write down what they were intending to sell.  Town Attorney 
White explained the process when someone came into Town wanting to open a business.  He 
spoke about the Business Tax Receipt (BTR) and licensing.  As part of that review, they would 
make an application triggering a zoning review to make sure it was permitted as a permitted use.  
Board Member Bluestein asked what description Grateful J’s gave and was told gifts, smoking 
accessories, clothing, beachwear, candles, and incense.  Chair Chanon would like to bifurcate 
and have the language proposed by Staff and then separately decide whether or not we felt 
equipped to specifically address amortization and other ways of dealing with the affected, three 
businesses.  They brought the Table of Proposed Amendments back on the screen so they could 
start one by one.  Board Member Sylvester thought going down to 0% paraphernalia would be 
difficult because gift stores and gas stations sell paraphernalia also.   
 
Chair Chanon asked if there was a consensus as to leaving a percentage in or to abort having 
any percentage of tobacco paraphernalia.  It was decided to follow the order of the Table of 
Proposed Amendments starting with definitions (items #1 and #2).                                          
 
#1.  Define Tobacco Paraphernalia 

Board Member Dillistin made a motion to approve tobacco paraphernalia as written and 
proposed by Staff.   
 

Before there was a second, Ken Brenner, resident, commented about a checklist that was more 
restrictive to let the Town know ahead of time before there was a problem.  We need to know if 
this business had other locations and what was sold in each, including L-B-T-S.  Before Staff 
blankly gives a BTR, let the Commission weigh in prior to this process.  We were a small Town 
and more checks and balances were important.  Board Member Sylvester understood why the 
application was approved now because candles, incense, etc. were listed for Grateful J’s.  We 
needed to know what percentage were for candles, incense, etc. versus smoking accessories. 
 
Board Member Bluestein asked what the Town’s opinion was before Grateful J’s opened and 
Board Member Dillistin felt that they did not want head shops and smoke shops.  Acting 
Development Services Director Campbell reminded that the two stores were approved as 
specialty shops.  She directed the Board to go back to the Staff Report in the backup material.  
Interim Town Manager Linda Connors said that at the 2009 meeting, the Town Commission was 
to eliminate some language that would prohibit certain smoke shops.  The ordinance that came 
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out of that 2009 meeting, deleted language that would have allowed this but they did not add 
language that would give somebody in 2020 (even in 2010 or 2011) the knowledge that the 
language had been eliminated.  Usually when ordinances were written, you eliminate something 
and then put in some type of definition.  So we would have had the definition of specialty shop.  It 
was added but with no definition of specialty shop which could have shown what could be sold 
and what could not be sold in specialty shops.  That would have given Staff the ability to look in 
the Code and know what could be classified as specialty shops.  That was why we were proposing 
to eliminate the definition of specialty shop and proposing to add definitions so that Staff could 
follow the Code very easily.  If our present Staff was not here in 2009, they would not know what 
was eliminated from the Code.  An ordinance established rules and regulations for the Town while 
giving Staff the direction on how to move forward.  The problem in the ordinance was the use of 
specialty shop because the use of specialty shop without a definition was a very broad definition.  
Without a clear definition, it was very hard to talk to an owner who had a passion for their business 
and was so excited about opening their business.  That is what happened.  Going forward, once 
you have one use that was approved, then the next use could be approved also.  Our Legal staff 
and Development Services staff looked very hard to eliminate those loopholes and the first 
loophole to eliminate was specialty shop without a definition.  This category was really too broad.  
The other thing done was to add definitions so we know exactly what a store was.  That was also 
why we were proposing the definition of tobacco paraphernalia.  A cigar store would now be 
different than a tobacco shop.  Hopefully, the definition would help clarify.  She also understood 
that 5% inventory was problematic to some.  Staff was tasked to work with businesses as much 
as they could.  Actions that you take for one business could possibly affect all businesses.  If you 
wanted to bring a business to the Town Commission for their approval, it would add time to the 
review of applications.  This had to be timely and moving because business owners were investing 
money in the Town.  The longer it took to open a business the more money was spent and the 
more difficult it would be to open that business.  Right now the ordinance stated that the Town 
Manager would confer with the Town Commission (could be through phone calls and not just at 
a Commission Meeting) but the Town Manager could not be a go between. 
 
Barbara Cole, resident, said Grateful J’s application did not state tobacco paraphernalia.  Anyone 
who was here around 2009 knew the effort being put in to the west side and what we wanted to 
bring.  She would like the members of this Board to state in front of the Town Commission about 
adding in the extra step for every business coming in.  If it slowed the process down by two weeks, 
so be it.  We need to stop what was happening now.  These stores have shown that.  We just had 
the manager of the Blue Moon talk about bringing in water taxis and bringing up the west side 
and now we were going to have two or three stores that were not what we wanted over there.   
 
Attorney Adam Steinberg, on behalf of Grateful J’s, said that he appreciated the comments.  
Ms. Cole stated that on the application it stated tobacco accessories but we all know that meant 
tobacco paraphernalia.  The business owner asked the Town about opening a smoke shop and 
was told that was fine.  He did not sneak his way into this Town.  People looking out for public 
health and welfare traveled to his store.  He mentioned a list of diseases/disabilities that people 
have who come to the store to buy what was offered.  Now you were going to tell them they could 
not buy here anymore.  He said that the Town Manager said they were doing this ordinance to 
govern behavior going forward.  He hoped that the Board would consider grandfathering in the 
existing, affected businesses.  He knew that Grateful J’s wall signage was compliant but if the 
window signage was not, his client would take it down.  As there was no further public comments, 
it was closed. 
 
Chair Chanon went back to the Table of Proposed Amendments starting with definitions (items 
#1 and #2).                                          

9



P & Z Board Meeting Minutes  Page 7 
October 6, 2021 

Definitions 
#1.  Define Tobacco Paraphernalia 
Consensus was 5–0 for tobacco paraphilia definition as drafted.  (Passed) 
 
#2.  Define Tobacco Paraphernalia Store 
Board Discussion:  Wayne Dillistin was against 5% tobacco paraphernalia inventory 
 Ron Piersante was for 5% tobacco paraphernalia inventory 
 Karen Sylvester was for 5% tobacco paraphernalia inventory 
 Alan Bluestein was for 2% tobacco paraphernalia inventory 
Consensus was 4-1 (Wayne Dillistin opposed – he wanted 0%) for 5% inventory as drafted.  
(Passed) 
       
B-1-A 
#3.  Eliminate Uses From Permitted Uses:  beauty schools, dental laboratory, market, party supply 
store, specialty shop, sundries store, trade/business school 
Consensus was 5–0 as drafted.  (Passed) 
 
#4.  Changes To Permitted Uses:  adds medical/dental office, clarifies music store, refers to 
supplemental regulations for massage therapist. 
Consensus was 5–0 as drafted. (Passed)   
 
#5.  Required Written Report To Commission When Similar Uses Are Approved As Permitted Or 
Conditional Uses 
Board Discussion:  Karen Sylvester asked to add an “and” at the end of the statements to show 
that all three had to be from lines 199 to 207 in the proposed ordinance; add the word and plus a 
semicolon at the end of points 1 and 2.   
Consensus was 5–0 as amended to include the word and plus a semicolon at the end of points 
1 and 2.  (Passed) 
 
#6.  Eliminates conditional uses:  car wash/outdoor hand wash, pet store  
Board Discussion:  Karen Sylvester wanted to know why pet stores were being eliminated.  Interim 
Town Manager Connors explained about the long history in packed Commission meetings about 
the treatment of dogs in kennels, pet stores.  The Town was just eliminating live animals but still 
having pet supply stores.  Ms. Sylvester saw a large, profitable pet store in the Downtown and 
Town Attorney White said they would be allowed as a conditional use (they have conditions).  
Interim Town Manager Connors clarified that store would remain.  They have been here a very 
long time.  Just not adding additional stores in Town.  Ms. Sylvester recommended that they be 
treated the same as the paraphernalia stores.  Chair Chanon felt this was fair.  Interim Town 
Manager Connors explained that the paraphernalia stores were being treated differently from the 
pet store because it was established and doing business in Town 10 or 11 years and the 
paraphernalia stores have been here for a much shorter time.  Chair Chanon was not in favor of 
pet stores but it was a big draw.  Board Member Piersante reminded about puppy mills and that 
the pet store here complies with every condition.  Board Member Sylvester wanted to know why 
we could not have others comply with conditions.  Town Attorney White spoke about the problem 
of selling dogs and cats.  Interim Town Manager Connors said that this recommendation was to 
not allow any more pet stores but to allow the one here about eleven years.  Based on history, 
Chair Chanon was in favor and called for consensus. 
Consensus was 3-2 (Karen Sylvester and Alan Bluestein opposed) as drafted.  (Passed) 
 
#7.  Adds supplemental regulations for massage therapists 
Consensus was 5–0 as drafted.  (Passed)   
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Board Member Alan Bluestein left the room and the remaining board members discussed that 
they had no issues with the way number 8, number 9, and number 10 were drafted.  Upon Mr. 
Bluestein’s return, he was informed about this discussion and he said that he also did not have 
any issues.  They unanimously agreed to vote on the remaining three items. 
 
B-1 
#8.  Adds the following permitted uses:  cigar store, medical/dental office 
       Eliminates the following uses from permitted uses:  beauty schools, market, party supply  
       store, specialty shop, sundries store, trade/business school. 
       Makes the following changes to permitted uses:  clarifies music store, refers to supplemental  
       regulations for massage therapist. 
Consensus was 5–0 as drafted.  (Passed)   
 
#9.  Eliminates from conditional uses:  call center, car wash/outdoor hand wash 
Consensus was 5–0 as drafted.  (Passed)   
 
#10.  Adds supplemental regulations to pet store as a conditional use.   
         Adds supplemental regulations to massage therapist as a permitted use. 
Consensus was 5–0 as drafted.  (Passed)   
 
Chair Chanon said it was ambitious to tackle the tobacco stores that were in Town now that would 
not comply with new Code once this was adopted.  He felt woefully unprepared to say whether 
they would go through amortization or otherwise.  He would like to personally understand the legal 
basis.  In case there was forthcoming litigation, he wanted to understand generally what we would 
be liable for.  We also said there needed to be a focus on enforcing signage criteria.  Board 
Member Sylvester thought Grateful J’s went through the proper procedures, got the proper 
approvals, and we should grandfather them as suggested for the pet store.  If the public did not 
want them there, they should not frequent them.  Board Member Dillistin felt that it should remain 
the way it was and let the Commission determine what was appropriate, as it stated.  He did not 
have enough knowledge to state what was right and what was wrong.  They made the mistake 
and let them fix it.  It had nothing to do with this Board.  Board Member Dillistin, Board Member 
Sylvester and Chair Chanon agreed that this was not a P&Z issue.  The chair felt that the Town 
needed to establish a business approach to handle the problem of eliminating the store.  
Discussion ensued and Town Attorney White pointed out the language in the proposed ordinance 
starting on line 654 (Amortization of tobacco paraphernalia stores in B-1 zoning districts).  
 
Town Attorney White spoke about such items as local government regulations, no longer 
permitting a certain use, grandfathering, etc.  He explained that amortization was a valid and legal 
regulation if you wanted to no longer allow a certain type of business.  He said you should allow 
them to stay a certain period of time (amortization period) for them to recoup their economic 
investment.  This window of time varies.  It provided for procedure that if they need an extension 
of time, they come to Town and avail themselves of that.  If the Board was interested in 
amortization, then they could continue this conversation.  Chair Chanon wanted to know why this 
had to be part of the Code.  If that was case law and the process, why did it need to be in the 
Code and Town Attorney White stated that you need to codify the process and announce to the 
world that you were going to do this.  The chair said it sounded like there was clear precedent 
case law on how this would be dictated.  He did not want to take any tools off the table for the 
Town Commission and he wanted them to decide how best to handle this.  Interim Town Manager 
Connors asked if he did not want to make a recommendation but would rather leave that to the 
Town Commission.  She explained the three options (1) you wanted amortization in there, (2) you 
did not want to amortize, and (3) you did not want to make a decision about it.   
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Board Member Sylvester said that in her personal opinion, if she were a mediator who saw a 
business was approved and then five months later wanted them amortized out, she did not think 
the Town would win.  Board Member Dillistin said we could not do this if it was not in the Code 
and Interim Town Manager Connors said they would have to do it if it were in the Code.  Town 
Attorney White said that we defined a paraphernalia store and if that definition was approved, it 
defined what this business was.  The second part would be if you allow them to stay in 
nonconformity use.  Interim Town Manager Connors explained that one of the regulations for 
nonconformity use was you could not expand your use.  You could only keep the size you have.  
Board Member Piersante asked if the Town counted on this Board to make a recommendation.  
Chair Chanon answered that he wanted to approve what the Board voted on in terms of the 
changes and vote no for amortization because he did not have enough facts on hand.  He needed 
to understand why the application showed tobacco accessories which was probably 90% of 
revenue for the business and listed so many other things like souvenirs, clothing and candles as 
if they were the same percentage.  All those things needed to be taken into consideration and 
then a decision made from a business standpoint  We did not have the information at hand to 
decide if we wanted to amortize, cut them a check, or grandfather them in.  We did approve the 
changes tonight but would eliminate amortization for now.  Board Member Sylvester said this was 
hindsight and if business owners and approvers had the information we had today, it probably 
would not be good.  We did not want to encourage more business owners that we welcomed and 
let them spend time and then out with them.  That was not right.  She questioned why business 
owners would invest in our community if we did that to them.  She was also not in favor of 
amortization.  Board Member Dillistin said he heard from many people and he would have to go 
for amortization to be used as a tool.  Board Member Alan Bluestein was not for amortization and 
Board Member Piersante was for including amortization here.  Therefore, the consensus was 3-
2 for not in favor of including amortization in the proposed ordinance.                         
 

Board Member Sylvester made a motion to recommend to the Town Commission (1) 
approval of the drafted language with the Board’s recommendation in the Table of 
Proposed Changes and (2) elimination of the amortization section in the proposed 
ordinance.  The motion was seconded by Chair Chanon.  The motion carried by roll call 
vote 3-2 (Board Member Piersante and Board Member Dillistin opposed).  

 
7. UPDATES/BOARD MEMBER COMMENT N/A 

 
8. ADJOURNMENT 
Board Member Piersante made a motion to adjourn at approximately 8:21PM.  The motion was 
seconded by Board Member Bluestein.  The motion carried 5-0. 
 

 
 
_______________________________ 

      Chair David Chanon 
 

ATTEST:     Date Accepted:  ___________________ 
 
 
Acting Development Services Director Jhanelle Campbell 
 
 
 
________________________________________________ 
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To:  Planning & Zoning Board 

Thru: Jhanelle Campbell, Development Services Director 

From:  Jhanelle Campbell, Development Services Director 

Date:  January 27, 2022 

Meeting Date: February 2. 2022 

New Business:    Case Number 2021-V-01:  4403 Tradewinds Inc. (Applicant) – Requests a variance to Section 30-
311(c) of the Town’s Code Ordinances (the “Town Code”), to permit construction of a boat   dock to 
extend into the Intracoastal Waterway at a maximum distance of between 11.4 feet to 13.5 feet from 
the property line, where the Town Code currently provides that a boat dock may be constructed or 
erected to extend into the Intracoastal Waterway at a maximum distance of eight (8) feet . 

 

On September 27, 2021, 4403 Tradewinds Inc. (the “Applicant”), submitted a variance request (Exhibit 1) for the property 
located at 4403 W Tradewinds Avenue (the “Property”). Pursuant to Town Code Section 30-127, “Variance Procedures 
and Requirements,” the Applicant is seeking a variance from Section 30-311(c) of the Town Code to permit construction 
of a boat dock to extend into the Intracoastal Waterway at a maximum distance of between 11.4 feet to 13.5 feet from the 
Property line, where the Town Code currently provides that a boat dock may be constructed or erected to extend into the 
Intracoastal Waterway at a maximum distance of eight (8) feet. The Property is generally located on the west side of West 
Tradewinds Avenue adjacent to the Intracoastal Waterway, north of Commercial Boulevard, and within close proximity to 
the intersection of  Commercial Boulevard and West Tradewinds Avenue, as further shown and depicted on the aerial 
location map referenced below as (Figure 1) 

The Applicant has paid the appropriate fee and submitted their completed 
Application, including all  required documents and plans.  Notice was sent to all 
property owners within 300 feet on January 21, 2022, and the Property has been 
posted and the public hearing(s) has been advertised pursuant to Section 30-139 
of the Town Code (Exhibit 2).  At the time of agenda publication, staff has  
received one response to the notice (Exhibit 2). 

Citizen Participation 
The Dock Variance Application was initially scheduled to move forward onto the 
December 7, 2021 Planning and Zoning Board (the “PZB”) meeting agenda for 
review and consideration. However, that meeting was cancelled pursuant to the 
recent adoption of Ordinance 2021-11 (the “Citizens Participation Ordinance”) 
amending Chapter 30 “Unified Land Development Regulation,” Article V “Zoning” 
to create Section 30-114, “Citizens Participation Required.”  is code section 
requires that a public meeting be held by the Applicant before the Application can 
be presented to the PZB. Once the Citizen Participation meeting requirements 
have been satisfied pursuant to the procedures set forth within Section 30-114 of 

  

Town of Lauderdale-By-The-Sea 
Development Services Department 

 

 

Figure 1-Location of Property 
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the Town Code, a report must be submitted to the Town for review at least twenty-one (21) days prior to  the PZB meeting. 
This Application was submitted prior to adoption of the Ordinance, but is still subject to the citizen participation notice and 
meeting requirements per our Town Attorney’s office. As a result of these requirements, the Applicant was unable to meet 
the December or January PZB meeting agenda deadlines.  

 
A Citizen Participation meeting was held on December 28, 2021 in Jarvis Hall and a Citizens Participation Meeting 
Summary Report (Exhibit 3) was submitted and filed with the Development Services Department  more than the requisite 
twenty-one (21) days prior to  the scheduled PZB meeting, in accordance with the adopted Citizen Participation Ordinance 
(Ordinance No. 2021-11).  

Description of the Existing Site 
The Property is zoned B-1 and includes a mixed use, with professional offices and a restaurant.  There are parking areas 
on the east and north sides of the Property.  The Property is generally located on the west side of West Tradewinds 
Avenue adjacent to the Intracoastal Waterway, north of Commercial Boulevard, and within close proximity to the 
intersection of  Commercial Boulevard and West Tradewinds Avenue.   

Background 
The building on the Property was constructed in 1972. Since then,  the dock has been used by those utilizing the Property, 
including patrons of the restaurant arriving by boat. According to the Applicant, the existing dock has suffered damage to 
the wood dock itself as well as the support structure over the years.  In addition, the Applicant advises of ongoing issues 
with the enforcement of a “No Wake” zone in the area. Failure to observe the “No Wake” zone has exacerbated the 
deterioration of the dock and seawall. As a result, the dock and seawall are required to be repaired and rebuilt.  In order 
to continue using the dock, the Applicant is proposing to rebuild the dock and its supporting structure and add rip rap 
boulders.  This repair includes having a dock that extends into the Intracoastal Waterway more than the maximum eight 
(8) feet allowed by the Town Code, which required the Applicant to submit a Variance Application.  

It should be noted that the Applicant discusses a proposal to have a water taxi stop at this location. However, it is important 
to note, that this Variance Application is solely related to the variance request seeking expansion/replacement of the boat 
dock for additional width to extend into the Intracoastal Waterway, providing additional rip rap boulders underneath the 
proposed dock that will provide added protection and aid in absorbing wave action created by passing boats and will 
absorb rough wakes that could lead to damage of moored boats, people, and the boat dock. Additionally, by constructing 
additional rip rap boulders underneath, the proposed dock will provide critical and significant habitat for marine life.  More 
importantly, the dock will provide additional safety for those patrons of the restaurant that are get on and off their boats.  
The intent of the variance request seeking expansion/replacement of the boat dock is for various reasons including: 

1. The public health, safety and welfare of Town residents and visitors;  

2. Wave reduction;  

3. Shoreline erosion, and 

4. To help foster and continue environmental efforts to ensure a clean and safe Intracoastal Waterway within the 
Town and the State’s Atlantic Intercoastal Waterway System. 

Staff’s evaluation and analysis outlined within this PZB Staff Report is based solely on specific facts, circumstances  the 
merits of the variance request, and is not based on the potential future uses on the Property in the future. 

Variance Request  
Section 30-311(c) of the Town Code currently provides that a boat dock may be constructed or erected to extend into the 
Intracoastal Waterway at a maximum of eight (8) feet from the Property line.  The Variance Application seeks to allow the 
proposed dock to be constructed between 11.4 feet to 13.5 feet from the Property line into the Intracoastal Waterway.   
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Criteria and Analysis  
Section 30-127  (Exhibit 4) of the Town Code provides that a variance application shall be evaluated by considering the 
following criteria.  Please note that the Applicant’s response is taken directly from the application. For the full narrative 
from the Applicant, please see Exhibit 1. 

1. Special conditions and circumstances exist affecting the land, structure or building involved preventing the 
reasonable use of such land, structure or building. 

Applicant statement: 

The proposed dock has been approved by the  U.S. Army Corps of Engineers (ACOE; Permit No. SAJ-2020-
04812), Florida Department of Environmental Protection (FDEP; Permit No. 06-395244-002-EM), and Broward 
County Environmental Protection and Growth Management Department (BCEPGMD; Permit No. DF20-1337). 
These environmental agencies also take into consideration navigation along the Intracoastal Waterway when 
reviewing applications and permit issuance. The Intracoastal Waterway is a Federal channel and requires 
approval from the ACOE Navigation District to construct proposed construction, which has been reviewed and 
granted. The proposed structure also adheres to the Florida Department of Environmental Protection 
requirement stating that no docks or vessels can exceed 25% the width of the waterway. The addition of rip rap 
boulders underneath the proposed dock will aid in absorbing wave action created by passing boats and will 
absorb rough wakes that could lead to damage of moored boats, people, and the dock. In addition, rip rap 
provides a robust environment for marine species in the surrounding waters. The proposed dock and riprap will 
provide significant marine habitat while protecting vessels and passengers from the excessive wakes 
experienced along this portion of the Intracoastal Waterway. The proposed dock complies with the current five 
(5) foot setback on the north and south of the dock as required by the town code. 

 
This section of the Intracoastal Waterway is marked as an “ Idle Speed No Wake”  zone (“ 750 feet north of the 
East Commercial Boulevard Bridge” 68D-24.008 Broward County Boating Restricted Areas). However, the small 
existing wood dock has previously experience damage to not only the dock, but damage to boats from passing 
wakes that could have led to injuries. Previously, the dock acted as a location for passengers to board the Fort 
Lauderdale Water Taxi; unfortunately, these damages terminated the use of the dock facilities due to unsafe 
conditions. These incidents demonstrate that the no wake zone is not being enforced or adhered to; thus, 
resulting in the need for the riprap to absorb the waver energy and a 9-11.5’  concrete wide dock. 

Staff findings:   

There are no other properties on the intracoastal waterway with commercial uses in the Town that include a 
dock for the use by the establishments’ patrons. As asserted by the Applicant, the Property’s proximity to the 
Bridge, the fact that  multiple boats traverse the waterway adjacent to the Property when the Bridge is up, 
and failure of boaters to observe the “Idle Speed No Wake” zone has taken a toll on the existing dock and 
infrastructure.  These factors create special conditions that impact the reasonable use of the land.  The ability 
to upgrade both the dock and its supporting infrastructure will allow the Applicant to provide a safer area for 
customers to dock watercraft and access the Property. In addition, expansion of the dock reduces the impact 
of passing boats and moving water on the dock. 

This criterion has been met. 

2. The circumstances which cause the hardship are peculiar to the property or to such a small number of 
properties that they clearly constitute a marked exception to other properties in the district. 

Applicant Statement: 

The 8-foot dock rule applies in Lauderdale-By-The-Sea in residential areas, where the canal is typically small in 
width. These residential areas typically have a canal that is about 100 feet wide, whereas,  in the portion of the 
Intracoastal Waterway that this proposed dock along this commercial property is located, the canal is 
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approximately 300 feet wide. As such this property is a marked exception to the other properties which are 
largely residential, and are on a much narrower canal.   

Staff Findings:   

The proximity of the dock to the Bridge, the use of the dock by multiple boats over the course of the day, and 
the fact that this is likely the only commercial property in the Town that uses the dock to service customers 
on the Intracoastal going to businesses on the Property qualify as circumstances that few if any properties 
can claim as an issue. 

This criterion has been met. 

3. The literal interpretation of the provisions of the applicable regulation would result in a particular hardship 
upon the owner, as distinguished from a mere inconvenience. 

Applicant Statement: 

The existing dock has been deemed as a hazard for boats to moor and dock safely without the modification 
listed in the proposed plans. Additionally, the code states that “boat docks…may be constructed or erected to 
extend into any waterway a distance of ten percent of the width of the waterway or distance of eight feet, 
whichever is less, as measured from the recorded property line”  (Sec 30-311 (2)a). As the property line is 
located approximately 0.8-1.4’ landward of the existing wetface, this would only allow for the addition of a 7.2’ 
dock. The maximum of a 7.2’ or 8’ wide dock would not allow for the addition of riprap as it would extend past 
the dock creating a hazard for mooring vessels and their passengers. Here the riprap is needed to absorb the 
excessive wakes experienced along this heavily traveled Intracoastal Waterway.  In addition, the code mandated 
8’ wide from property line prevents the applicant from safe mooring on the ICW, pedestrian access, boat 
disembarkment, and water taxi access at this location. 

Staff Findings:   

The literal interpretation of the Code would mean that the dock could only extend into the Intracoastal 
Waterway a maximum of eight (8) feet.  While it could be an inconvenience for the Property owner, it would 
not render the dock unusable. However, it would not be useable for a purpose that would serve the existing 
businesses. 

This criterion has been met. 

4. The hardship is not self-created or the result of mere disregard for, or ignorance of the provisions of the 
regulations. 

Applicant Statement: 

The hardship is not self-created. The property is located approximately 100 feet to the north of the East 
Commercial Boulevard Bridge where heavy boat traffic is frequently experienced. Large commercial vessels and 
other tall boats are required to wait for the bridge to open for safe passage leading to boat congestion in the 
surrounding area. Attempting to moor on a small dock during these times has proven difficult and dangerous 
and could lead to life threatening situations that a larger dock with more rip rap would prevent.  

Staff Findings:   

Staff agrees that the hardship is not self-created. 

This criterion has been met. 

5. The variance is the minimum variance that will make possible the reasonable use of the property and that 
the variance will be in harmony with the general purposes and intent of the applicable zoning regulations and 
will not be injurious to the neighborhood or otherwise detrimental to the public welfare. 
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Applicant Statement: 

If an 8 foot dock is provided for in a 100 foot wide canal then a 24 foot dock should be provided in a 300 foot 
wide waterway. We are not seeking that. We are only seeking an additional 5 foot to allow for the rip rap to break 
up the wake action from the boat traffic travelling up and down the Intracoastal Waterway which runs the entire 
length of the United States rather than a few feet inland. The extension will not be injurious to the neighborhood 
but will add an additional barrier of protection to neighboring properties from wave action and enhance the 
property appearance. The proposed structures will look modern and  sophisticated similar to the docking facilities 
at Shooters Waterfront restaurant, which has an active water taxi service. 

Additional special circumstances all involving safety for our community include:  

• A wider structurally safe dock will improve pedestrian access along the dock for people to disembark, better 
boat access and a structurally safer area for a water taxi or large vessel. 

• The variance allows the proposed seawall and dock to have increased structural integrity, height, and 
strength. 

• The variance allows the safe usage of the restaurant property which now spaces tables 6 feet apart to 
prevent the spread of covid. Just as the City has wisely allowed restaurants in the town to use parking 
spaces for outdoor dining, the restaurant dock expansion will facilitate the town’ s intent to space restaurant 
dining in this location as well. 

• Due to the structural dock improvements and additional width the property will provide a unique service to 
the Town for outdoor/waterfront dining and increase access to the town by the introduction of a new water 
taxi service stop which will provide a new east west corridor connection from this gateway property in the 
town on the ICW to the restaurant/retail corridor and ultimately the beach/AIA entertainment areas. 

Staff Findings:   

The additional width for the dock at a commercial establishment will not have an impact on neighboring 
properties nor will it be detrimental to the public welfare. Based on the information provided by the Applicant, 
the variance will allow for safer conditions on the dock, especially in case of rough water . Furthermore, the 
proposed dock would eliminate the setback non-conformity that currently exists. The existing dock extends 
to each property line where the proposed will be setback at a distance of five (5) feet on each end of the 
property per Town Code.   

This criterion has been met. 

 

6. The grant of the variance does not permit a use not generally permitted in the district involved or a use 
expressly or by implication prohibited by the terms of the regulations of the district in which the affected 
property lies. 

Applicant Statement: 

The granting of the variance does not change the usage of the dock but brings the height up so the dock is not 
flooded by high tides and diminishes the strong wave action caused by passing boats. The construction of the 
proposed dock makes the supports stronger by using concrete and the additional width better for the purpose of 
usage as a dock. 

Staff Finding:  The proposed use (a dock) is permitted.  As previously stated, the use of the dock for a water 
taxi is not part of this application. 

This criterion has been met. 

 
7. Financial hardship is not a basis for granting a variance unless the failure to grant the variance will render 

the property unusable as a permitted use in the zoning district in which the property lies. 

Applicant Statement:  
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The failure to grant the variance will maintain the property unusable for boats and the water taxis to dock safely 
as the small dock exhibits inadequate space for loading and unloading passengers and for the amount of  riprap 
needed to reduce the wave energy. 

Staff Finding:    Financial hardship is not a basis for granting the variance. 

This criteria has been met. 
 

STAFF RECOMMENDATIONS:  Staff believes that the Applicant has justified the grant of the variance based on the 
requirements of the Town Code.  The criteria to grant the request have been met.   
 
The Board should list its findings and conclusions to support their recommendation to the Town Commission.   
 
The variance request is scheduled for the February 22, 2022 Town Commission meeting. 
 

Exhibits:     
1. Zoning Variance Application, Narrative ,Plans for Proposed Dock 
2. Public Notice, Notice Requirements and Public Comments 
3. Citizen Participation Summary and Sign In Sheet 
4. Variance Criteria 
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9-22-21 

Section B: Variance Consideration Criteria 
Dear Mayor, Town Manager and Commissioners, 
 
On behalf of 4403 Tradewinds Inc, we have applied for a variance  per the attached plan to allow 
a concrete dock that extends a range of 11.4’  to 13.5’  from the property line along the property 
at 4403 Tradewinds Inc. There are multiple special circumstances for this variance which meet 
the criteria under Section B of the Variance application: 
 
[1]  Are there any special conditions and circumstances existing that affect the land, 
structure or building involved preventing the reasonable use of such land, structure or 
building? 

 
The proposed dock has been approved by the  U.S. Army Corps of Engineers (ACOE; Permit No. 
SAJ-2020-04812), Florida Department of Environmental Protection (FDEP; Permit No. 06-395244-
002-EM), and Broward County Environmental Protection and Growth Management Department 
(BCEPGMD; Permit No. DF20-1337). These environmental agencies also take into consideration 
navigation along the Intracoastal Waterway when reviewing applications and permit issuance. 
The Intracoastal Waterway is a Federal channel and requires approval from the ACOE Navigation 
District to construct proposed construction, which has been reviewed and granted. The proposed 
structure also adheres to the Florida Department of Environmental Protection requirement 
stating that no docks or vessels can exceed 25% the width of the waterway. The addition of rip 
rap boulders underneath the proposed dock will aid in absorbing wave action created by passing 
boats and will absorb rough wakes that could lead to damage of moored boats, people, and the 
dock. In addition, rip rap provides a robust environment for marine species in the surrounding 
waters. The proposed dock and riprap will provide significant marine habitat while protecting 
vessels and passengers from the excessive wakes experienced along this portion of the 
Intracoastal Waterway. The proposed dock complies with the current five (5) foot setback on the 
north and south of the dock as required by the town code. 
 
This section of the Intracoastal Waterway is marked as an “Idle Speed No Wake” zone (“750 feet 
north of the East Commercial Boulevard Bridge” 68D-24.008 Broward County Boating Restricted 
Areas). However, the small existing wood dock has previously experience damage to not only the 
dock, but damage to boats from passing wakes that could have led to injuries. Previously, the 
dock acted as a location for passengers to board the Fort Lauderdale Water Taxi; unfortunately, 
these damages terminated the use of the dock facilities due to unsafe conditions. These incidents 
demonstrate that the no wake zone is not being enforced or adhered to; thus, resulting in the 
need for the riprap to absorb the waver energy and a 9-11.5’ concrete wide dock.  
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[2] Are there any circumstances which cause the hardship peculiar to the property or to 
such a small number of properties that they clearly constitute a marked exception to other 
properties in the district? 

 
The 8-foot dock rule applies in Lauderdale-By-The-Sea in residential areas, where the canal is 
typically small in width. These residential areas typically have a canal that is about 100 feet wide, 
whereas, in the portion of the Intracoastal Waterway that this proposed dock along this 
commercial property is located, the canal is approximately 300 feet wide. As such this property 
is a marked exception to the other properties which are largely residential, and are on a much 
narrower canal.   

 
[3] Does the literal Interpretation of the Provisions of the applicable regulation result in a 
hardship upon the owner, as distinguished from a mere inconvenience? 

 
The existing dock has been deemed as a hazard for boats to moor and dock safely without the 
modification listed in the proposed plans. Additionally, the code states that “boat docks… may 
be constructed or erected to extend into any waterway a distance of ten percent of the width of 
the waterway or distance of eight feet, whichever is less, as measured from the recorded 
property line” (Sec 30-311 (2)a). As the property line is located approximately 0.8-1.4’  landward 
of the existing wetface, this would only allow for the addition of a 7.2’ dock. The maximum of a 
7.2’ or 8’ wide dock would not allow for the addition of riprap as it would extend past the dock 
creating a hazard for mooring vessels and their passengers. Here the riprap is needed to absorb 
the excessive wakes experienced along this heavily traveled Intracoastal Waterway.  In addition, 
the code mandated 8’ wide from property line prevents the applicant from safe mooring on the 
ICW, pedestrian access, boat disembarkment, and water taxi access at this location. 
 
 
[4] How is the hardship not self-created or the result of mere disregard for, or ignorance of 
the provisions of the regulations? 
 
The hardship is not self-created. The property is located approximately 100 feet to the north of 
the East Commercial Boulevard Bridge where heavy boat traffic is frequently experienced. Large 
commercial vessels and other tall boats are required to wait for the bridge to open for safe 
passage leading to boat congestion in the surrounding area. Attempting to moor on a small dock 
during these times has proven difficult and dangerous and could lead to life threatening 
situations that a larger dock with more rip rap would prevent.  
 
[5] Is a variance the minimum that will make possible the reasonable use of the property 
and the variance will be in harmony with the general purposes and intent of the applicable 
zoning regulations and will the variance not be injurious to the neighborhood or otherwise 
detrimental to the public welfare?  
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If an 8 foot dock is provided for in a 100 foot wide canal then a 24 foot dock should be provided 
in a 300 foot wide waterway. We are not seeking that. We are only seeking an additional 5 foot 
to allow for the rip rap to break up the wake action from the boat traffic travelling up and down 
the Intracoastal Waterway which runs the entire length of the United States rather than a few 
feet inland. The extension will not be injurious to the neighborhood but will add an additional 
barrier of protection to neighboring properties from wave action and enhance the property 
appearance. The proposed structures will look modern and sophisticated similar to the docking 
facilities at Shooters Waterfront restaurant, which has an active water taxi service. 
 
Additional special circumstances all involving safety for our community include:  
 

1. A wider structurally safe dock will improve pedestrian access along the dock for people 
to disembark, better boat access and a structurally safer area for a water taxi or large 
vessel. 

2. The variance allows the proposed seawall and dock to have increased structural integrity, 
height, and strength. 

3. The variance allows the safe usage of the restaurant property which now spaces tables 6 
feet apart to prevent the spread of covid. Just as the City has wisely allowed restaurants 
in the town to use parking spaces for outdoor dining, the restaurant dock expansion will 
facilitate the town’ s intent to space restaurant dining in this location as well. 

4. Due to the structural dock improvements and additional width the property will provide 
a unique service to the Town for outdoor/waterfront dining and increase access to the 
town by the introduction of a new water taxi service stop which will provide a new east 
west corridor connection from this gateway property in the town on the ICW to the 
restaurant/retail corridor and ultimately the beach/AIA entertainment areas. 

 
[6] How does the grant of the variance not permit a use not generally permitted in the 
district involved or a use expressly or by implication prohibited by the terms of the regulations 
of the district in which the affected property lies?   

 
The granting of the variance does not change the usage of the dock but brings the height up so 
the dock is not flooded by high tides and diminishes the strong wave action caused by passing 
boats. The construction of the proposed dock makes the supports stronger by using concrete and 
the additional width better for the purpose of usage as a dock. 
 
[7] Will failure to grant the variance render the property unusable as a permitted use in the 
zoning district in which the property lies?  

 
The failure to grant the variance will maintain the property unusable for boats and the water 
taxis to dock safely as the small dock exhibits inadequate space for loading and unloading 
passengers and for the amount of  riprap needed to reduce the wave energy. 
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1.	Concrete pile concrete shall attain 6000 psi compressive Concrete pile concrete shall attain 6000 psi compressive strength in 28 days. 2.	Concrete piles shall be reinforced with (4)  " lo-lax Concrete piles shall be reinforced with (4)  " lo-lax 716" lo-lax strands, 270 kips, and #5 spiral ties. 3.	Concrete piles shall be 12"x12" square, 20 feet minimum Concrete piles shall be 12"x12" square, 20 feet minimum length. 4.	Concrete piles shall be driven to a minimum bearing Concrete piles shall be driven to a minimum bearing capacity of 25 tons.
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Jhanelle Campbell

From: stephen nagy <snagy10@hotmail.com>

Sent: Friday, January 28, 2022 12:48 PM

To: Jhanelle Campbell

Subject: V2021-V-01 – VARIANCE_CLE LBTS.pdf 4403 W. Tradewinds  Response from Nagy 4423 

W Tradewinds Ave.

Attachments: VARIANCE_CLE LBTS.pdf

[CAUTION] This external e-mail originated outside the Town. Do not open links or attachments unless you are 
certain they are safe. 

Genelle:  Attached is a summary of the case law which applies to variances in Fl.  Please offer to planing zoning 

and the commission for review.   There is no legal hardship as it relates to this case.   Additionally, The 

proposed dock does not fit in with the neighborhood scheme.  Regardless what the zoning board and the 

commission grants the town cannot legally defend granting of a variance permit for this proposed 

dock.  Granting of this variance will subject the city to litigation preventing its construction.   

 

An Employee of the Hoffman law firm has told me they are very influential in the city.  Additionally,  they 

conveyed arrogance by claiming they have plenty of lawyers and can get their way.  

 

 This is not an approvable variance as any dock is not necessary to use the property (see case law.) 

"The requisite hardship may not be found unless there is a showing that under present zoning, no reasonable 

use can be made of the property." Thompson v. Planning Commission, 464 So.2d 1231 (1 DCA 1985). Herrera 

v. Miami, 600 So.2d 561 (3DCA 1992). The property must be rendered unusable to be considered a 

hardship.  The Hoffman Lawyers should know that.   

 

Furthermore the variance request in nothing more than a selfish desire of the owner.  It is not in harmony with 

and consistent with the purpose of the general zoning plan.  Granting the variance must not adversely affect 

the zoning scheme as a whole. Granting of this variance is illegal, and beyond the authority of any local 

administrative body, where the proposed variance is not shown to be in harmony with, and not "in derogation 

of the spirit, intent, purpose, or general plan of [the zoning] regulations." Troup v. Bird, 53 So.2d 717 (Fla. 

1951).  

 

Please read and review the attached caselaw review on variances.   

 

Furthermore,  it will cause a hazard where boats que up for bridge opening at the Commercial Blvd 

bridge.   The rest of us with conforming docks will be encumbered by limited line of sight.   This is not legal and 

is morally wrong.   

 

I will respond to the variance criteria submitted by the  property owner: 

 

1.   There is no special condition cited.  Everyone along the intercoastal deals with wave action.  The fact 

that the "Old Wood Dock " was allegedly damaged only indicates it should be repaired or 

replaced.  The "allegedly "  damaged dock has been in continuous use without interruption albeit the 

owner claims it is damaged and unusable. 
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2. Incidentally the applicant repeatedly recites a preamble to all statements that the project has " already 

been approved by the Army Corps of engineers and the state FDEP.”  This statement  is simply a fallacy 

in reasoning reason known as  "False Association."  This fallacy asserts that the qualities of one 

approval are inherently qualities of another.  The City zoning regulations are exclusive of the other 

agencies.   Applicant  should stop repeating this assertion.  I find it intellectually insulting.  ACOE review 

for hazards to navigation.  FDEP reviews environmental issues.  The city, reviews compliance to 

building and zoning codes.   All agencies are mutually exclusive. 

3. Applicant simply doesn’t   want to abide by the city dock limits.   

2. There are no Circumstances peculiar to the property.  The applicant claims the intercoastal waterway is 

300 feet wide and residential canals are usually 100 feet wide. 

3. In fact the distance from the applicant property line and the federal channel is approximately 81 

feet.  The federal channel is well traveled and of more complex movement than a 100 foot wide 

residential canal. This further substantiates the need to adhere to the current 8’ dock limit. 

 

 

       3.  There is no hardship.  The applicant claims the existing dock is a hazard.  There is no submitted 

evidence to support this claim.  If there are defects, they should be repaired or replaced.  Perhaps a concrete 

dock in the same footprint conforming the code.   

 

The Rip Rap claim of interfering with the mooring is False.   

--  Rap below the surface does not reduce wave action.  Rip Rap used as a shoreline barrier does absorb wave 

action.  Shoreline Rip Rap in not proposed here. 

-- The applicants plan only shows riprap along the foot of the existing seawall not extending to the existing 

wood dock edge.  The proposed application does not depict rip rap as extending to the proposed dock 

profile.   As such the claim an extended dock is necessary to prevent vessels from contacting the Rip Rap is 

false.   

-- the Army Corp permit only permits a Rip Rap additional extension of 1.5 feet.  I don't think there is any 

existing Rip Rap at the seawall.  95 cubic yards as proposed is an insignificant amount to require a dock 13.5 

feet along a 318 foot wall.  

 

The Rip Rap necessity and application claim is another fallacy in reasoning.  This is know as a Red Herring 

Fallacy.  This is a claim intended to mislead or distract from the relevant or important question.   

 

The seawall absorbs the wave action.  Rip Rap below the surface is only conducive to marine life and does not 

reduce wave action.  The proposed Rip Rap does not extend to the edge of the existing dock nor the proposed 

extended dock.  Please dont be fooled by the Rip Rap claim it is a Red Herring assertion.  

 

          4.  Self created??  This answer is counter intuitive.  Traffic waiting at the commercial blvd. bridge would 

indicate a smaller dock is conducive to safety.   A larger dock would produce more congestion.   

 

           5.  The existing use and existing dock size establish the minimum use has been achieved  or 

exceeded.  No variance is necessary to continue that use.   

 

A enlarged dock will block the lines of sight of adjacent property owners.  Larger and more numerous vessels 

will do the same.   
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The water taxi claim is bewildering.  The fort Lauderdale water taxi does not go north to Lauderdale by the 

sea. It’s northbound service limit is Oakland park blvd.    The pompano water taxi is shut down.   

 

           6. Anybody can build a concrete dock.  It just has to be only 8 feet wide.  

 

           7. The property can be used without any dock.  In fact  before Applicants ownership the existing parking 

lot was an inland marina.  The property was reconfigured, marina land filled. A seawall, dock and parking lot 

were then constructed. Perhaps the Marina should be reinstalled in lieu of the parking lot or just rebuild the 

existing dock within city zoning limits.   

 

 

This request is nothing more than a wish and desire of the owner.   There is no hardship and must  be 

Disapproved as legally insufficient to meet the criteria for a variance.  

         

 

Stephen Nagy 

4423- 4425  W. Tradewinds.   

(954) 816-8089 
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 FLORIDA LAW REGARDING VARIANCES  

 

A Continuing Legal Education (CLE) Program presentation by  

 

 Updated by Ralf Brookes, Attorney Cape Coral Florida and  

Henry Lee Morgenstern, Attorney, Gainesville Florida (2004)   

  

 A.  Introduction to Variances 

 

 A variance is, generally, permission for a landowner to go outside the limits of the zoning 

code, and to build something which would otherwise be illegal under the terms of the zoning code 

or land development regulations.   

 

 The reason or rationale behind the law allowing variances at all is that in some situations, 

the literal application of the zoning code would create such a "hardship", that it would not allow 

any use of certain parcels of property whatsoever.   

 

 Without the flexibility to allow some reasonable use of the property, such totally 

prohibitive zoning would constitute inverse condemnation, subjecting the zoning authority to 

liability for a "taking".  Askew v. Gables-by-the-Sea, Inc., 333 So.2d 56 (1 DCA 1976). Thus, the 

legal justifications for variances, and the threshold criteria for determination of a "taking", are 

closely related.  (See, below, criteria for granting variances, when is it a taking not to allow a 

variance). 

 

 A variance is sometimes mistakenly believed to be simply a tool for allowing a more 

intense use than would otherwise be allowed.  As such, it needs to be distinguished from a special 

exception or conditional use. 

 

 A "special exception" or conditional use is specifically authorized in that zone, but will be 

allowed only if specific, listed criteria for that special exception or conditional use are met.  A 

variance is specifically prohibited in that zone, but will be allowed only if necessary to prevent a 

"taking", i.e., if no authorized use is reasonably possible in its place. 

 

 Boards of adjustment have sometimes been unclear on this distinction, granting variances 

as a convenient expedient to avoiding the zoning and land development regulations.  The criteria 

for obtaining variances are theoretically very strict, and the grounds for overturning illegal 

variances relatively easy to prove if sufficient facts and discussion of a legal hardship is not placed 

in the record.  

 

 An Applicant's variance request must be reviewed on its own merits, rather than on the 

basis of previously approved variances in the jurisdiction. See City of Jacksonville v. Taylor, 721 

So.2d 1212 (Fla. 1
st
 DCA 1998). Previously issued variances do not establish controlling 

precedent or constitute a basis to sustain other variance applications. 
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B.  Criteria for Granting Variances - Generally 

 

 Ordinances authorizing variances may be worded in different ways, and you should always 

read your specific language carefully.  The standards must be definite, City of Miami v. Save 

Brickell Ave., 426 So.2d 1100 (3 DCA 1983), and the criteria must be mandatory, and not 

permissive (i.e., "shall consider criteria" means "must comply with criteria"), id.; Drexel v. City of 

Miami Beach, 64 So.2d 317 (Fla. 1953). 

 

 In 1985, local governments were given express authority to adopt variance criteria in their 

codes (most City’s and County’s adopted codifications of the existing law of variances with slight 

modifications in each locality). The repeal and replacement of Florida’s standard zoning enabling 

act in 1985 when Florida’s Growth Management Act of 1985 was adopted
1
 did not diminish or 

substantially change the authority of local government or Florida law regarding variances, in fact 

previous Florida Law was codified in many local governments by ordinance. Both before and after 

1985, the courts have followed long-established Florida law that a variance cannot be granted for 

self-created actions – and this requirement is codified in most city and county codes in Florida.  

Even after 1985, the courts have been very strict in their review of the hardship required to obtain 

a variance.  

 

 Generally, a variance is authorized if due to circumstances unique to the applicant's 

property itself and not shared by other property in the area, there exists an undue and 

unnecessary hardship created by the zoning regulations 

 

1. The hardship cannot have been self-created.   

 

The hardship criteria found in variance provisions has a long line of cases and has been strictly 

construed by the courts. Josephson v. Autrey, 96 So.2d 784 (Fla. 1957).   

 

The criteria has been interpreted to mean three things: 

 

          a.  A mere economic disadvantage due to the owner's preference as to what he 

would like to do with the property is not sufficient to constitute a hardship entitling the owner to 

a variance.  Burger King v. Metropolitan Dade County, 349 So.2d 210 (3 DCA 1977); 

Metropolitan Dade County v. Reineng, 399 So.2d 379 (3 DCA 1981); Nance, supra; Crossroads 

Lounge v. City of Miami, 195 So.2d 232 (DCA 1967).  If, however, the only allowable uses are 

economically impossible, then a variance would be allowed.  Nance II. 

 

            b.  Neither purchase of property with zoning restrictions on it, nor reliance that 

zoning will not change, will constitute a hardship.  Friedland v. Hollywood, 130 So.2d 306 (DCA 

1961); Elwyn v. Miami, 113 So.2d 849 (3 DCA 1959). 

 

       c.  If a purchaser buys land with a condition creating a hardship upon it, the owner 
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is only entitled to such variance as his predecessor in title was entitled.  If the owner participated 

in an affirmative act which created the hardship (such as by purchasing only a substandard piece 

of a larger lot), then the hardship should be ruled self-created.  Coral Gables v. Geary, 383 So.2d 

1127 (3 DCA 1980). 

 

 The requirement that a variance hardship cannot be self-created is required by most codes 

and Florida case law. In Re Kellogg, 197 F. 3
rd

 1116, 1121 (11
th
 Cir. 1999). Josephson v. Autrey, 

96 So.2d 784 (Fla. 1957) (superceded by statute on other grounds in Grace v. Town of Palm 

Beach 656 So.2d 945 (Fla. DCA 1995); Town of Ponce Inlet v Rancourt, 627 So.2d 586, 588 

(Fla. DCA 1993).  

 

 Case law, as well as the Land Development Regulations control the degree of showing 

needed to support the approval of a variance from the express requirements of local regulations. 

The days of the “weeping variance” have been replaced by strict interpretation of what is required 

to show entitlement to a variance from local Code provisions under the case law. Town of 

Indialantic v. Nance, 400 So.2d 37 (5 DCA 1981), affd. 419 So.2d 1041; appealed again at 485 

So.2d 1318 (5 DCA 1986), rev. den. 494 So.2d 1152.   

 

 Post 1985, the First District Court of Appeals in City of Jacksonville v. Taylor, 721 So.2d 

1212 (Fla. 1
st
 DCA 1998) Bernard v. Town Council of Palm Beach, 569 So.2d 853 (Fla. 4

th
 DCA, 

1990); Metropolitan Dade County v. Betancourt, 559 So. 2d 1237; Town of Indiatlantic v. 

Nance, 485 So.2d 1318 (Fla. 5
th
 DCA 1986), and Town of Indiatlantic v. Nance (“Nance I”), 

400 So.2d 2137 (Fla. 5
th
 DCA 1981); Maturo v. City of Coral Gables, 619 So.2d 455 (Fla. 3

rd
 

DCA 1993); Herrara v. City of Miami, 600 So.2d 561 (Fla 3
rd

 DCA 1992) rev. denied 613 So.2d 

2 (Fla. 3
rd

 DCA 1992).  In Re Kellogg, 197 F. 3d 1116, 1121 (11
th
 Cir. 1999).   

 

 Pre 1985 cases had similar holdings and include Blount v. City of Coral Gables, 312 So. 

2d 208 (Fla. 3
rd

 DCA 1975) (“Nor are the Blounts entitled to a variance from the above zoning 

ordinance…as the hardship was self-created because they knew of the restricted zoning 

ordinance.”)(citing other Florida cases on this issue); Clarke v. Morgan, 327 So.2d 769 (Fla. 

1975); Friedland v. Hollywood, 130 So.2d 306 (DCA 1961); Elwyn v. Miami, 113 So.2d 849 (3 

DCA 1959); Coral Gables v. Geary, 383 So.2d 1127 (3 DCA 1980). 

 

The purchase of property with zoning restrictions on the property will normally not 

constitute a hardship.  Friedland v. Hollywood, 130 So.2d 306 (DCA 1961); Elwyn v. Miami, 113 

So.2d 849 (3 DCA 1959). Namon v. DER 558 So. 2d 504 (Fla 3
rd

 DCA 1990) and the cases cited 

therein address cases where property is purchased AFTER adoption of prohibitory regulations. 

The court in Namon recognized such pre-existing notice as  applied to takings analysis in Florida 

cases, as follows:  

 

“Appellants are deemed to purchase the property with constructive knowledge of the 

applicable land use regulations. Appellants bought unimproved property. A subjective 

expectation that the land could be developed is no more than an expectancy and does not 

49



 4 

 

 

 

translate into a vested right to develop the subject property. See Graham v. Estuary 

Properties, Inc., 399 So.2d 1374, 1382, 1383 (Fla.), cert. denied sub nom.  Taylor v. 

Graham, 454 U.S. 1083, 102 S. Ct. 640, 70 L. Ed. 2d 618 (1981)  

 

'…[a]n owner of land has no absolute and unlimited right to change the essential natural 

character of his land so as to use it for a purpose for which it was unsuited in its natural 

state and which [injures] the rights of others." Namon at 505, (original citation omitted) 

see also Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1005, 104 S. Ct. 2862, 2874, 81 

L.E.2d 815, 834 (1984).  

 

"A 'reasonable investment-backed expectation' must be more than a 'unilateral expectation 

or an abstract need'";  Namon citing Claridge v. New Hampshire Wetlands Board, 125 

N.H. 745, 485 A.2d 287, 291 (1984)  

 

"A person who purchases land with notice of statutory impediments to the right to 

develop that land can justify few, if any, legitimate investment-backed expectations of 

development rights which rise to the level of constitutionally protected property rights"; 

cf.  Elwyn v. City of Miami, 113 So.2d 849, 852 (Fla. 3d DCA) "One who purchases 

property while it is in a certain known zoning classification, ordinarily will not be heard to 

claim as a hardship a factor or factors which existed at the time he acquired the property.", 

cert. denied, 116 849 (Fla. 1959). 

 

Case law also indicates that a mere economic “disadvantage” or the owner's mere 

preference as to what he would like to do with the property is not sufficient to constitute a 

hardship entitling the owner to a variance.  Burger King v. Metropolitan Dade County, 349 So.2d 

210 (3 DCA 1977); Metropolitan Dade County v. Reineng, 399 So.2d 379 (3 DCA 1981); 

Crossroads Lounge v. City of Miami, 195 So.2d 232 (DCA 1967).  

 

Neither purchase of property with zoning restrictions on it, nor reliance that zoning will 

not change, will constitute a hardship.  Friedland v. Hollywood, 130 So.2d 306 (DCA 1961); 

Elwyn v. Miami, 113 So.2d 849 (3 DCA 1959).  

 

If the owner participated in an affirmative act which created the hardship (such as by 

purchasing a substandard size lot), then the hardship should be ruled self-created.  Coral Gables v. 

Geary, 383 So.2d 1127 (3 DCA 1980). 

 

 

2. Consistency with neighborhood and scheme of regulations.  

 

Granting the variance must not adversely affect the zoning scheme as a whole. Granting of a 

variance is illegal, and beyond the authority of any local administrative body, where the proposed 

variance is not shown to be in harmony with, and not "in derogation of the spirit, intent, purpose, 

or general plan of [the zoning] regulations."  Troup v. Bird, 53 So.2d 717 (Fla. 1951). 
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  "A variance should not be granted where 

            the use to be authorized thereby will 

  alter the essential character of the  

  locality, or interfere with the zoning 

  plan for the area and with rights of 

  owners of other property."  

 

Elwyn v. Cityof Miami, 113 So.2d 849 (Fla. 3rd DCA 1959). 

 

3.  No reasonable legal use can be made of the property without the variance. 

 

 Some cases go so far as to say no variance can be granted if the property can still be used 

without the variance. This approach incorporates, to some extent, the law of taking of property 

without just compensation, i.e., a variance can be granted and will not be overturned if no other 

reasonable use can be made of the property without a variance. 

 

 "The requisite hardship may not be found unless there is a showing that under present 

zoning, no reasonable use can be made of the property."  Thompson v. Planning Commission, 464 

So.2d 1231 (1 DCA 1985).  Herrera v. Miami, 600 So.2d 561 (3DCA 1992). 

 

 The hardship must be such that it "renders it virtually impossible to use that land for the 

purpose or in the manner for which it is zoned."  Hemisphere Equity v. Key Biscayne, 369 So.2d 

996 (3 DCA 1979). 

 

 It is the land, and not the nature of the project, which must be unique and create a 

hardship.  Nance, supra; Ft. Lauderdale v. Nash, 425 So.2d 578 (4 DCA 1982) (many other 

common violations in the neighborhood do not constitute a hardship); City of Miami v. Franklin 

Leslie, 179 So.2d 622 (3 DCA 1965). 

 

When is Denial of a Variance a Taking? 

 

 A reasonable use of the property under existing zoning, requiring a denial of the variance, 

does not mean the owner's preferred use, or a use that will bring the owner an economic return.  

All that is required is a use beneficial to the owner and consistent with the zone.  Metropolitan 

Dade Co. v. Betancourt, 559 So.2d 1237 (3 DCA 1990). 

 

 An extensive discussion of similar coastal setback beach ordinances and denial of a 

variance for construction seaward of such a setback appears under two, separate McNulty takings 

cases – the federal takings case of McNulty v. Town of Indialantic, 727 F Supp 604 (M.D. Fla. 

1989) and the state court takings case of Town of Indialantic v McNulty, 400 So. 2d 1227 (Fla. 

5
th
 DCA 1981). The cases share common facts, the Town of Indialantic denied McNulty a 

variance for a 12-unit condominium on the beach under a similar coastal setback provision to the 
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line at bar resulting in both state and federal review.   

  

  "[A] diminution of property value does not, 

  by itself, establish a taking .... Inability 

  to use the property for production of an  

  income stream or to make the highest and best 

  use does not render the property without  

  economically viable use".  727 F Supp 611. 

 

 The court found that when regulations seek to protect natural resources, the court should 

"hesitate to find a taking", comparing such regulations to "restraining... [a] public nuisance".  727 

F Supp 614. 

 

 The McNulty state court decision noted that the “harm to be prevented [by beachfront 

construction] is substantial” and held that McNulty made an insufficient showing that a taking 

would occur if he were denied the variance. 400 So.2d 1227. In discussing the harm to be 

prevented, the state appellate court noted that: 

“Through sad experience Florida has learned the importance of the barrier sand dunes 

which face its "high energy" beaches. The 'high energy beach' is a shore fronting the open 

ocean and dominated by sand and dunal features." Maloney and O'Donnell, Drawing the 

Line at the Oceanfront, 30 Fla. L. Rev. 383, 385 n.19 (1978). Sand beaches and dunes 

comprise a very small and unstable part of Florida's coastal zone.   

Forming a narrow band along the shores of the Atlantic Ocean and the Gulf of Mexico, 

they offer some of the state's most attractive and most hazardous locations for real estate 

development. Without adequate controls on construction and excavation, oceanfront 

development could destroy not only man-made structures but also beaches and dunes. 

Maloney and O'Donnell, Drawing the Line at the Oceanfront, 30 Fla. L. Rev. 383, 389 

(1978).  

Various local communities, like Indialantic, have adopted similar set back ordinances to 

protect the dunes, bluffs and natural vegetation of their beaches, and Chapter 161, Florida 

Statutes (1979), the "Beach and Shore Preservation Act," has as one of its stated purposes 

the protection and preservation of the "beach dune system. The "construction line" drawn 

pursuant to this State law was west or landward of the setback line of the Town as applied 

to McNulty's land. In any event, the State law contemplated that cities and counties could 

establish stricter setback lines than those set by the State. Sections 161.052(2)(b), 

161.053(4), Fla. Stat. (1979).  See §  163.3177(6)(d), (f) and (g), Fla. Stat. (1979).  

There can no longer be any question that the "police power" may be exercised to protect 

and preserve the environment. Florida's Constitution expressly provides: It shall be the 

policy of the State to conserve and protect its natural resources and scenic beauty. 

Adequate provisions shall be made by law for the abatement of air and water pollution and 

of excessive and unnecessary noise.  Art. V, § 7, Fla. Const. Other jurisdictions have 

reached a similar conclusion, without the benefit of an express constitutional provision. 
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The wetlands and coastal areas are places of critical concern because of their important 

role in protecting the inland regions against flooding and storm danger.”   

 

The leading case on regulatory takings for environmental purposes is Graham v Estuary 

Properties, Inc., 399 So.2d 1374 (Fla. 1981).  It states six criteria for considering "[w]hether a 

regulation is a valid exercise of the police power or a taking", and specifically holds that 

protection of the environment is a legitimate use of the police power.  399 So.2d at 1380-1381. 

 

Graham has recently been applied in Lee County v Morales, 557 So.2d 652, 655-656 (2 DCA 

1990) (rezoning not a taking unless no beneficial and reasonable uses remain); and Namon v 

DER, 558 So.2d 504 (3 DCA 1990) (no taking where owner was aware of development 

restrictions [fill permit], even if no construction or economic use can be made of the property; "if 

you bought a swamp you must have wanted a swamp"). 

 

 4.  Other Code criteria. Various codes may also include the following criteria (See, e.g., 

prior F.S. 163.170(8), repealed 1985):      

 

      a.  The granting of the variance will not accord applicant any special privileges; 

 

      b.  The variance is the minimum one for the reasonable use of the applicant's land;  

 

      c.  The grant of the variance will be harmonious and noninjurious to the surrounding 

land; and 

 

      d.  The variance will not be contrary to the public interest. 

 

Most court cases have focused on the hardship (whether it is the result of unique physical 

characteristics of the land in question or whether it is really an inpermissible self-created 

hardship). However, all variance standards must be met. The standards themselves must be 

definite, City of Miami v. Save Brickell Ave., 426 So.2d 1100 (3 DCA 1983), and the criteria 

must be mandatory, and not permissive (i.e., "shall consider criteria" means "must comply with 

criteria"), id.; Drexel v. City of Miami Beach, 64 So.2d 317 (Fla. 1953). 

 

 5. Police Power Limits.  One case says that under the "arbitrary and unreasonable" 

test, where there is "no reasonably debatable relation to public health, safety or welfare" the court 

may be required to compel that a variance be granted.  Metropolitan Dade County v. Reineng, 

399 So.2d 379 (3 DCA 1981).  The case's reasoning, moreover, is at odds with the clear holding 

of the Supreme Court one year later: 

 

                        T]he "fairly debatable" test should be used 

  to review legislative-type zoning  

  enactments, while a variance seeker must 

  demonstrate a "unique hardship" in order  
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  to qualify for a variance."   

 

Nance v. Town of Indialantic, 419 So.2d 1041 (Fla. 1982). 

 

Amendments to Regulations that no longer make sense. 

 

If the land development regulation no longer has a valid public purpose, or should be changed, the 

proper method is to amend the zoning code or land development regulations rather than grant 

numerous variances from the offending provision. Therefore, in some instances amending (or a 

recommendation to amend) the code may be more appropriate than granting variances each time 

the issue comes up.  

 

6.  Consistency with Comprehensive Plan.   

 

Granting of a variance is illegal, and beyond the authority of any local administrative body, where 

the proposed variance is not shown to be in harmony with, and not "in derogation of the spirit, 

intent, purpose, or general plan of [the zoning] regulations."  Troup v. Bird, 53 So.2d 717 (Fla. 

1951). All development orders, including variances, must be consistent with duly adopted 

Comprehensive Plan policies, objectives and goals under Florida Statutes 163.3215 (which also 

establishes procedures to challenge variances on the grounds of consistency with comprehensive 

plan policies). Machado v. Musgrove, 519 So. 629 (Fla. 3
rd

 DCA 1987). And the remedy awarded 

by courts if a development order is found to be inconsistent with a comprehensive plan policy can 

include demolition of offending structures. Pinecrest Lakes v Shidel, 795 So. 2d 191 (Fla. 4
th
 

DCA). 

 

C.  Use-Variances vs. Non-Use Variances 

 

 Some codes distinguish between "use" variances, and "non-use" or "area" variances.  A 

"use" variance would be one where application was made for a non-permitted use, while "non-

use" or "area" variances would apply to a permitted use, but allow laxity of a height, setback, lot 

size, or other dimensional rule. 

 

 Use variances are often expressly disallowed by code. 

 

  Use-Variances 

 

 The Florida Supreme Court, sitting en-banc, clearly set the limits on use variances in 

Josephson v. Autrey, 96 So.2d 784 (Fla. 1957).  The court held that, while zoning boards could 

make adjustments in height, setback, side lot, and other area problems unique to the parcel, use 

variances would be improper if they created a wholly inconsistent use in the zone: 

 

 "To endow such a board with the authority to amend the zoning ordinance in 

particular instances by authorizing a use of property prohibited by the ordinance 
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itself would be to convey to the appeals board the authority to  

     enact legislation, nullify the decision of the municipal legislative body, and 

in effect destroy the beneficent results to be obtained by comprehensive 

zoning.  When circumscribed by reasonable bounds the appeals board 

serves a valid and useful purpose.  If granted unrestricted power to amend 

the zoning ordinance by changing completely the authorized uses of the 

particular land, the effect would be to transfer the legislative powers of the 

municipality to this non-legislative administrative agency." 

  

 

Although the strictness of this position was questioned in Clarke v. Morgan, 327 So.2d 769,772 

(Fla. 1975), Josephson still is good law.  See Walgreen v. Polk, 524 So.2d 1119 (2 DCA 88). 

 

 The cases which have allowed use variances have abided by the Josephson admonition.  In 

addition to other variance criteria applicable to all variances (discussed below), an applicant for a 

use variance must also show that the proposed use is basically consistent with the neighboring 

uses in the area.  Troup v. Bird, 53 So.2d 717 (Fla. 1951) (a lake in a residential area did not 

change the residential character of the area); Josephson v. Autrey, 96 So.2d 784 (Fla. 1957) 

(filling station not a consistent use in a motel zone); Metropolitan Dade Co v. Reineng Corp, 399 

So.2d 379 (3 DCA 1981) (liquor store would "harmonize" with neighborhood); Monterey 

Development Co. v. Stuart Marine Center, Inc., 305 So.2d 245 (4 DCA 1974) (dry-dock boat 

storage consistent with marine area); Dade Co. v. Pepper, 168 So.2d 198 (3 DCA 1964) 

(junkyard consistent with industrial area). 

II - THE ADMINISTRATIVE PROCEEDINGS BEFORE LOCAL GOVENMENT 

 Typically, the applicant land owner will fill out a variance application.  It will be reviewed 

by staff, and set for a hearing before whatever body is empowered to grant or deny variances in 

that jurisdiction, usually a Board of Adjustment. 

 

 A.  Exhaustion of Administrative Remedies.  To challenge a variance, someone with 

standing needs to appear and object, not only at the hearing on the variance application, but, if the 

variance is granted and being appealed, they must also object and use every "extra-judicial and 

administrative remedy which may provide the relief sought", or the later judicial appeal may be 

dismissed for failure to exhaust administrative remedies.  City of Miami v. F.O.P, 378 So.2d 20 (3 

DCA 1980). 

  

 Even parties with standing will lose their right to appeal if they do not personally appear 

and object at the administrative hearing.  Battaglia Fruit Co. v. City of Maitland, 530 So.2d 940 

(5 DCA 1988).  A written objection entered into the record should suffice. 

 

 The Applicant must also exhaust his administrative remedies by asking for a variance 
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before claiming a taking.  Mackay v DER. Under Herrera, this should mean that the owner needs 

to prove that he has been denied the minimum economically viable use. 

 

.   Burden of Proof.  The burden to prove the existence of the required hardship and unique 

conditions is always on the applicant.  Gomez v. City of St. Petersburg, 550 So.2d 7 (2 DCA 

1989).  Therefore, if the owner presents no evidence that the property cannot be used without the 

variance, there must be a denial.  Herrera v. Miami, 600 So.2d 561 (3DCA 1992).  The burden is 

more extensive than for a party seeking a permissible use by special exception.  Cf. Gomez with 

Pollard v. Palm Beach City, 560 So.2d 1358 (4DCA 1990). 

 

  

 III- JUDICIAL REVIEW OF VARIANCE DECISIONS 

 A.   Jurisdiction. 

 

     The Circuit Court has jurisdiction to review the action of the Board of Adjustment under the 

authority of Florida Constitution 1968, Article V, Section 5; Florida Rules of Appellate Procedure 

9.030(c)(3) and 9.100; and Florida Rules of Civil Procedure 1.630.   

 

 B. Procedure. 

 

 A petition is filed under RAP 9.100 and RCP 1.630, within 30 days of the "rendition of the 

matter sought to be reviewed".  "Rendition" is the date of the filing of the order of the zoning 

board in which it makes its findings, not the date of the hearing.  RAP 9.020(g) 

 

  1.   Petition.  The Petition should contain: 

 

        a.  Statement of Jurisdiction 

 

   b.  Statement of Standing 

 

   c.  Statement of facts, all of which must be in the record 

 

   d.  Grounds of Objection 

 

   e.  All authorities and arguments of law 

 

   f.  Statement of relief sought 

 

   g.  An appendix containing the record under Rule of Appellate Procedure 

9.220 or the Rules of Civil Procedure 1.630 must be attached 

 

  2. Appendix.  Must include everything from the record on which you will 
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refer or rely.  Nothing outside the record presented at the hearing may be included. 

 

  A challenger should also provide the Court with copies of all ordinances on which 

the ruling was based.  The Court cannot take judicial notice of ordinances or of amendments 

which were not brought before the zoning board.  Nichols v. FIDC, 315 So.2d 238 (4 DCA 

1975).  F.S. 90.202(10) allows the court to take judicial notice of ordinances, but they must be 

published or first presented to the zoning board.  Hill v State, 471 So.2d 567 (1 DCA 1985). 

 

  3.  Filing.  The petition and appendix are simply filed with the Court, no hearing or 

notice is required.  Submit along with it a Motion for Summons in Certiorari and Order to Show 

Cause and proposed order (see sample forms, infra.).  If the Court finds you have made a prima 

facie case, it will issue what RCP 1.630(d) calls "a summons in certiorari", or RAP 9.100 calls an 

"order to show cause", giving the zoning board a reasonable time to respond.  Oral argument may 

be request under RAP 9.100(d)(3), but it is not required. 

 

 Since this is an appeal, and not a new proceeding, there is no discovery. The Court will 

only review the record created below. 

 

  4.  Briefs.  RAP 9.100 provides for a response by the board, and then a reply by 

the appellant, with a supplemental index if desired. 

 

 C.  Standards for Judicial Review. 

 

  1.  Circuit Court.  The circuit court's certiorari review of an administrative action 

reviews 3 components: 

 

      a.  Whether procedural due process was followed; 

 

      b.  Whether the essential requirements of the law have been followed; 

 

               c.  Whether the decision was supported by competent substantial evidence.  City 

of Deerfield Beach v. Vaillant, 419 So.2d 624 (Fla. 1982) However, the circuit court, like any 

other appellate court, may not reweigh the evidence or substitute its judgment for the 

administrative board's.  If any competent substantial evidence was presented the decision must 

stand.  Martin v. First Apostolic Church, 321 So.2d 471 (4 DCA 1975) [special exception to build 

church denied]. 

 

  2.  Court of Appeals.  Vaillant holds that when the Court of Appeals reviews the 

circuit court (RAP 9.030(b)(2)(B)), it only may review the first two criteria. (a and b, above). The 

Court of Appeals theoretically may not reverse a circuit court on the basis of whether there was 

or was not competent evidence presented, so long as due process and the essential rules of law 

are followed.  Gomez v. City of St. Petersburg, 550 So.2d 7 (2 DCA 1989). 
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  3.  Comprehensive Plan consistency. A challenge to a variance decision based on 

an alleged inconsistency with a particular comprehensive plan policy must be brought within 30 

days pursuant to the statutory procedures set forth in Florida Statutes 163.3215. Comprehensive 

Plan inconsistency cases are held to different statutory procedures and a strict scrutiny standard. 

 

 e.  Standing to seek judicial review of a variance in court 

 

 A person seeking to challenge a variance needs to show that the variance will have some 

effect on him different from the effect on the community at large, even if no different than upon 

others in his neighborhood.  Carlos Estates v. Dade Co., 426 So.2d 1167 (3 DCA 1983).  This 

has generally been held to mean landowners in the immediate neighborhood of the project.  

Hemisphere Equity v. Key Biscayne, 369 So.2d 996 (3 DCA 1979) (objectors have standing if 

they reside in "proximity" of project); Allapattah Community v. City of Miami, 379 So.2d 387 (3 

DCA 1980) ("neighborhood" sufficient), but anyone in the same zoning district would seem to 

meet the Carlos Estates test. 

 

 Carlos Estates describes two subgroups in the Renard v. Dade County, 261 So.2d 832 

(Fla. 1972) category 1 "special injury" classification (for standing to challenge violations of an 

existing zoning ordinance).  Objections to variances (and special exceptions) follow the above 

rule.  Objections to code violations by neighbors, however, according to Carlos Estates, requires 

"an impact unique to [the objector's] property".  This distinction does not appear in Renard. 

 

 There is no rule that only landowners may object, thus a long term lease might suffice, but 

economic injury from business competition alone is not sufficient to create standing.  Skaggs-

Albertson v. Michels Pharmacy, Inc., 332 So.2d 113 (2 DCA 1976).  But where the business is 

strictly regulated, such as with a liquor license, the economic injury does rise to the level of 

conferring standing.  Skaggs-Albertson's v ABC Liquors, 363 So.2d 1082 (Fla. 1978).  

 

 The fact that someone is in the area required for notice is not conclusive as to standing.  

Battaglia Fruit v. Maitland, 530 So.2d 940 (5 DCA 1988). 

 

 Note that if you can find any grounds to challenge the variance as "void because not 

properly enacted", then any affected resident or citizen of the government unit has standing.  

Renard v. Dade County, 261 So.2d 832 (Fla. 1972); Upper Keys Citizens Coalition v. Wedel, 341 

So.2d 1062 (3 DCA 1987); Save Brickell Ave., Inc. v City of Miami, 393 So.2d 1197 (3 DCA 

1981). 

 

 Standing of Environmental and Citizens Groups.   

 

 In general, representative organizations have standing if they meet the criteria laid out in 

Florida Home Builders v. Dept of Labor, 412 So.2d 351, 353 (Fla. 1982): 

 

  a.  a "substantial number of its members, although not necessarily a majority" 
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would have standing in their own right, 

 

  b.  the interests it seeks to protect are genuine to the organization's purpose, and 

 

c. neither the claim asserted nor the relief requested requires the participation of 

individual members in the lawsuit. 

 

d. The organization must have a “special injury” to a special interest that exceeds 

in degree the general interest in community good shared by the general public 

(i.e., inquire into what are the organizations special interests and what are the 

special impacts to those interests).  

 

 Upper Keys Citizens Assoc. v. Monroe Co., 467 So.2d 1018 (3 DCA 1985); Chabau v 

Dade County, 385 So.2d 129 (3 DCA 1980).  An organization is often felt to be unable to meet 

the "special injury" requirement, which must still be followed.  U.S. Steel Corp v. Save Sand Key, 

Inc., 303 So.2d 9 (Fla. 1974). See Friends of the Everglades, 595 So.2d 186; Sailboat Key, 306 

So.2d 616; Exchange Investments, 481 So.2d 1223.  

 

 Challenges to variances based on an alleged inconsistency with a specific Comprehensive 

Plan policy in circuit court must demonstrate a basis under the statutory standing requirements of 

Florida Statutes 163.3215. Putnam County Environmental Council v. Putnam County, 757 So. 2d 

590(Fla. 5
th
 DCA 2000). 
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--------------ENDNOTES---------- 
   
 
1
 In 1985, the entire zoning enabling act was repealed (not just variances). Chapter 85-55 Laws 

of Florida, p. 235 Section 20 acknowledges that the Growth Management Act of 1985 repealed 

§§163.160 through 163.315, Florida Statutes and replaced it with §§ 163.3161 and 163.3215, 

Florida Statutes (making comprehensive plan consistency and concurrency requirements more 

stringent), but did not remove any of the previous zoning enabling authority: 

 

“Section 20. It is the intent of the legislature that the repeal of the sections 163.160 

through 163.315, Florida Statutes, by this act shall not be interpreted to limit or restrict 

the powers of …county officials, but shall be interpreted as a recognition of their broad 

statutory and constitutional powers to plan for and regulate the use of land. It is further 

the intent of the legislature to reconfirm that sections 163.3161 and 163.3215, Florida 

Statutes, have provided and do provide the necessary statutory direction and basis for 

municipal and county officials to carry out their comprehensive planning and land 

development regulation powers duties and responsibilities.”     

 

The basic Florida Law of variances has not changed, as criteria for variances similar to Florida 

case law requirements has been incorporated into local Codes establishing similar variance criteria 

to be applied through slightly different procedures (Hearing Examiners v. Boards of Adjustment) 

for each County. But the ability to review and grant or deny variances, as well as the basic Florida 

law of variances, remains the same before and after 1985. See, post-1985 cases cited above. Since 

1985, All development orders, including variances, must be consistent with duly adopted 

Comprehensive Plan policies, objectives and goals under the Growth Management Act of 1985, 

Florida Statutes 163.3215.  
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Sec. 30-127. Variances procedures and requirements. 

(a) Purpose. The purpose of this section is to:  

(1) Provide for minimum standards for consideration of variance applications;  

(2) Provide for an orderly system of review of application for variances from the effect of zoning 
regulations on property within the Town in order to accord the owners and users of such property with 
the due process of law guaranteed by the Constitution of the United States of America and the State of 
Florida; and  

(3) Provide for a set of procedures and standards to guide the DSD, Planning and Zoning Board and Town 
Commission in the review of an application for variance and the approval or denial thereof.  

(b) Application. Application shall be made as provided in section 30-112.  

(c) Recommendations of the Planning and Zoning Board. 

(1) The Planning and Zoning Board shall review applications for variances from the Town's Land 
Development Regulations in accordance with the procedures set forth in article IV, division 1 of this 
chapter.  

(2) After receiving all relevant materials and information, the Planning and Zoning Board recommendation 
shall be by vote of a simple majority of the quorum present and voting.  

(3) Decisions of the Planning and Zoning Board are advisory to the Town Commission.  

(4) A recommendation for approval by the Planning and Zoning Board confers no legal right to the 
applicant in the absence of subsequent approval by the Town Commission.  

(d) Action by Town Commission. 

(1) The Town Commission shall make express findings on the elements necessary for the granting of a 
variance as provided in subsection (e) below.  

(2) The decision of the Town Commission is not final until the filing of a development order with the Town 
Clerk which shall be recorded in the official records of Broward County.  

(e) Criteria for considering an "application for a variance." In considering an application for a variance, an 
application shall be evaluated by considering the following criteria:  

(1) Special conditions and circumstances exist affecting the land, structure or building involved preventing 
the reasonable use of such land, structure or building.  

(2) The circumstances which cause the hardship are peculiar to the property or to such a small number of 
properties that they clearly constitute a marked exception to other properties in the district.  

(3) The literal interpretation of the provisions of the applicable regulation would result in a particular 
hardship upon the owner, as distinguished from a mere inconvenience.  

(4) The hardship is not self-created or the result of mere disregard for, or ignorance of the provisions of 
the regulations.  

(5) The variance is the minimum variance that will make possible the reasonable use of the property and 
that the variance will be in harmony with the general purposes and intent of the applicable zoning 
regulations and will not be injurious to the neighborhood or otherwise detrimental to the public 
welfare.  
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(6) The grant of the variance does not permit a use not generally permitted in the district involved or a use 
expressly or by implication prohibited by the terms of the regulations of the district in which the 
affected property lies.  

(7) Financial hardship is not a basis for granting a variance unless the failure to grant the variance will 
render the property unusable as a permitted use in the zoning district in which the property lies.  

(f) Duration. 

(1) Such rights and privileges shall be terminated at such time as designated in the conditions of the 
approval of the variance, or upon any interruption or cessation of the use permitted by the variance for 
one year or more.  

(2) The Town shall have continuing jurisdiction over all variances and may revoke, modify or suspend the 
approval of the variance, after a public hearing before the Town Commission and notice given in the 
same manner as required for approval of a variance under article IV, division 9 of this chapter, under 
the following conditions:  

a. The variance was obtained by fraud or misrepresentation:  

b. The variance has been exercised contrary to the conditions of its approval; or  

c. The exception permitted by the variance has been exercised so as to be detrimental to the public 
health, safety or welfare, so as to constitute a nuisance.  

(Ord. No. 2014-08, § 3, 7-7-2014; Ord. No. 2020-08 , § 4, 10-13-2020) 
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